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AACAP/CWLA Work Group on Addressing the Mental Health and Substance Abuse Needs of Children in Foster Care and their Families

Working Document on Legislative and Policy Reform Recommendations for Mental Health  

Introduction

Marilyn Benoit, M.D., President of the American Academy of Child and Adolescent Psychiatry (AACAP) has dedicated time and resources of her AACAP Presidential Initiative to focus attention on the mental health needs of foster children and their families.  The Child Welfare League of America (CWLA) under the guidance of its President/CEO, Shay Bilchik, has partnered in this effort, and in early 2001 plans were made to convene representatives from many organizations to begin discussing actions to assist and improve the foster care system’s access to, the array and availability of, and appropriations for, mental health and substance abuse services.  Over thirty organizations have since come together to develop policy statements on values and principles for mental health and substance abuse services and supports to children in foster care, on screening and assessment of children in foster care, and on the special needs of infants in foster care.  Our key conclusion is that hundreds of thousands of youth in foster care urgently require effective mental health treatment that they are not receiving.
There are currently over a half million children in foster care, with a quarter million or more entering that system each year.  Because of child abuse and neglect, placement away from the only home they know, and other debilitating factors, these children have very high rates of mental health problems and are at high risk for a variety of serious social and behavioral difficulties.  Yet, most foster children receive very little or no mental health care, and the good care they require can be costly.  One annual study from California found that although only 4% of children receiving Medi-Cal were in foster care, they consumed 41% of all expenditures for mental health care under that program.  This underscores the enormity of foster children’s mental health problems, and the need to ensure access to mental health services for all foster children.    

The failure of government ( at both federal and state levels ( to assure such necessary mental health care (and related substance abuse services and supports) is, for such children and the adults who care for them, a national catastrophe.  Having been subjected to the terrorism of serious abuse or severe neglect within their own homes, a large proportion of these children are then deprived of services that they, and their caretakers, vitally need to ensure these children’s emotional well-being.  As much as any other victims of severe trauma, foster children must have prompt access to mental health screening, comprehensive assessment/evaluation, and treatment services and supports.  Given the size of America’s foster care population, we are convinced that failure to do so will, once these children reach adulthood, have a disastrous impact on America’s labor force readiness and its related economic implications.  

The costs of assuring prompt mental health and substance abuse services and supports for foster children are far less than costs taxpayers will later bear in government expenditures for emotionally-scarred adults who ( because such aid was not timely provided ( remain unemployed, rely upon Federal benefit assistance, or require institutional care.     

Legislative action that will better assure effective mental health care, early intervention services to prevent mental health problems, and substance abuse services and supports for children in foster care are therefore key parts of this AACAP/CWLA national legislative and policy agenda.  

In addition to ensuring access to these services and supports, we must acquire rigorous scientific evidence that the aid provided is truly effective.  Accountability for such government-supported assistance will only be possible if we ensure our mental health services actually improve the lives of the children.  

We therefore believe new laws, amendments of existing laws, permanent reauthorization of laws, adequate appropriations, and prodding of stronger agency rules, regulations, and practices are critically needed to: 

a) Improve access to mental health and substance abuse services for children and youth in foster care, as well as for their families; and

b) Improve mental health outcomes and reduce substance abuse for children and youth in foster care, as well as for their families.

Legislative, policy, and practice changes must occur at both federal and state levels.  To help accomplish this, federal and state legislative committees should, in their next legislative sessions, hold public hearings that examine gaps in services, their impact on youth outcomes, and ways to improve services and better assure their prompt accessibility.

Federal and state legislatures should require that mental health/substance abuse needs of all children entering, placed within, and exiting foster care (as well as for their families) be addressed by coordinated mental health/substance abuse screening, comprehensive assessment/evaluation, and treatment services and supports to improve mental health outcomes and reduce substance abuse.  Given the link between child maltreatment and later delinquency, this requirement should also be applied to youth in the juvenile justice system and their families.  

Changes In Law and Public Policy 

Can Help Accomplish These Goals


Immediate Priorities

1. Enhance Necessary Services to Improve Outcomes
Initial and periodic mental health and substance abuse screenings, comprehensive assessments/evaluations, and treatment services and supports must be assured for every child ( especially for very young children ( in the child welfare system, for youth in the juvenile justice system, and for families of all these children, through a critical legislative focus on timely provision of, and elimination of barriers to, such services.

2. Provide Prompt and Improved Medicaid Services
Although we applaud State child welfare agencies that have been increasing their focus on prompt provision of health and mental health screenings for all children, especially very young children, soon after entry into foster care, too often these screenings are still unconscionably delayed ( or worse ( never provided.  Many foster parents fail to receive needed Medicaid eligibility documentation for children in a timely way.  

Furthermore, Medicaid service cutbacks threaten services that must be provided for children in need.  Substantial delays in accessing screening, comprehensive assessment/evaluation, and treatment services and supports are unacceptable.  They endanger children, families, and the community.  In order to improve children’s health and mental health, States should be required to promptly enroll foster children in Medicaid, and provide appropriate documents to foster parents, within a few days after a child enters care.  

Also, instead of mandating that children in foster care receive services through managed care programs, states should provide the option, on a child-by-child basis, for them to be served either through managed care or in a fee-for-service arrangement.  The goal is to ensure continuity of care and access to providers and services that will continue throughout a child’s changes of placement, return home, or other care and custody arrangements.  It is important to consider for each child the advantages and disadvantages of enrollment in managed care, e.g., it may be beneficial for children who enter foster care already enrolled in an HMO to continue this enrollment while in placement.  

3. Enhance the EPSDT Program  
Our nation recognized long ago that certain children, including foster children, are legally entitled to appropriate health care.  The Early and Periodic Screening, Diagnosis, and Treatment 

(EPSDT) program, the Federal health care benefit package for poor children through age 21, was made part of Medicaid in 1967.  While States are not required to participate in the Medicaid program, all States have elected to do so and thus the requirements of Medicaid are mandatory in terms of EPSDT services.  EPSDT emphasizes prevention.  Unlike Medicaid’s coverage of adults, which allows States to define the utilization control term “medically necessary,” the federal EPSDT statute defines this for children, providing one national standard for “medically necessary” services.  

All states must abide by that standard.  Therefore, at a minimum, for eligible children up to age 21, States must cover any diagnostic or treatment service that is “necessary...to correct or ameliorate 

defects and physical and mental illnesses or conditions discovered by the [EPSDT] screening services, whether such services are covered under the state [Medicaid] plan.”  See 42 USC Section 1396d(r)(5).  The decision of whether or not certain treatment is “medically necessary” rests with the individual child’s physician rather than with clerical personnel or government officials.

Our professional ethics, as well as the innate human sense of caring for others, requires that we confront and redress this institutional immorality and systemic maltreatment of children.  

We must move beyond the rhetoric to positive action.  We pledge our efforts to mobilize all citizens to join us as we demand that Congress and all state legislatures provide full funding to meaningfully implement both the current Medicaid EPSDT law and the Adoption and Safe Families Act’s promise to foster children of speedy, permanent placement in a safe home that promotes their well being.  

EPSDT is an absolutely essential program to improve the mental health of these children.  Funding it adequately must become a budget priority of the 108th Congress and every state legislature.  Further, the U.S. Department of Health and Human Services should convene an expert panel to review and recommend improvements in current rules and regulations, as well as state practices (such as provider reimbursement levels) for the EPSDT Services Program, particularly those related to provision of behavioral health services for children in foster care.

4. Promote Early Intervention Programs  
Almost half (44%) of all children who enter foster care are infants and toddlers.  Yet these very young children often receive little early intervention services to prevent the development of mental health problems.  Providing mental health treatment to children before their school years will help reduce later mental health problems linked to a variety of social ills, from substance abuse to juvenile delinquency to homelessness, as well as significantly reduce taxpayer costs associated with those problems.  Significant federal demonstration and research grant funding must, therefore, be provided, and new State legislative initiatives created, for Foster Care Early Intervention Projects that will aid children age three and under who enter foster care.  These projects should focus on screening, comprehensive assessment/evaluation and early intervention services to improve these children’s medical, developmental, and emerging mental health problems, and they should rigorously determine best service models to improve outcomes for these very high-risk infants and toddlers.

Other Priorities for Public Policy Reform

5. Create and Enhance New Delivery Models  
A new federal multi-site clinical research program should be created to test if innovative models of mental health and substance abuse service delivery to children in the foster care and juvenile justice systems, as well as to their families, reduce their rates of mental health and substance abuse problems.  Federal funding should also be allocated for demonstration grants to enhance child welfare and juvenile justice agency linkages/partnerships with appropriate service providers for mental health and substance abuse screening, comprehensive assessment/evaluation, and treatment services and supports, including but not limited to the following eligible applicants:

a) Medicaid and S-CHIP providers; 

b) Managed care programs;

c) Children’s hospitals, or other medical facilities with specialized pediatric and adolescent care programs;

d) Early intervention programs for children with developmental delays and disabilities;

e) University-based clinical programs addressing pediatric and adolescent populations;

f) Community mental health clinics;

g) Community substance abuse providers;

h) Juvenile court-based clinics;

i) Assessment centers for children/youth in the foster care or juvenile justice systems; and 

j) Licensed providers and provider agencies.

Federal funding should also be designated for development of model protocols on referring children and their families for screening, comprehensive assessment/evaluation, and treatment 

services and supports that draw upon best practices in linking foster care and juvenile justice agencies with appropriate providers.

6. Promote Collaboration in Addressing Child/Family Needs  
Coordination must be encouraged, through appropriate federal and state legislation, among the following public agencies to better identify and meet the treatment needs of children and families: child welfare; mental health; public health; substance abuse; early intervention; education; and juvenile justice.  Inappropriate barriers to information sharing should be eliminated, such as rigid confidentiality requirements that inhibit inter-agency cooperation in meeting child and family needs.

7. Utilize the Authority of the Courts 
 Courts should be encouraged, and financially supported at the federal and state levels, in the exercise of their important oversight authority to help assure children in foster care or juvenile justice facilities, and their families, receive needed mental health and substance abuse services.  Judges should be encouraged to use their powers to help obtain prompt access to screening, comprehensive assessment/evaluation, and treatment ( and to monitor the status of those services and supports.  The courts should be provided additional resources to compensate mental health and substance abuse professionals for their time and expertise when involved in judicial proceedings related to these children.

8. End Unnecessary Custody Relinquishment, Resulting in Children Entering the Child Welfare System Due to Parental Inability to Obtain Intensive Mental Health Services for Their Children
Because many health insurance policies limit coverage for rehabilitative and other intensive care needed by children with severe mental and emotional disorders, including acute hospital and physician care, many parents who lack the means to access such needed services give up custody of their child to the government child welfare system so that their child can access services through Medicaid.  States should look at options such as making better use of existing Medicaid options to serve these children without parents relinquishing custody (and without the need for institutionalizing the child), so that mental health services for these children are more readily available without tragic disruptions of parent-child bonds.  The Medicaid options are the “TERFA option” (named after the Tax Equity and Fiscal Responsibility Act of 1982 that created it, and also referred to as the “Katie Beckett option” after the child who inspired it) and the Medicaid waiver that allows States to fund home and community-based mental health services.

9. Aid Families of Children Who are Exiting the System, as Well as Children Transitioning from Foster Care to Adult Independence  
Child welfare and juvenile justice agencies must better ensure that families of children discharged from care/custody – either after a child’s return home, other permanent placement, or 

“aging out” of the system – receive information, referrals, and other assistance to help the child access publicly funded mental health and substance abuse insurance coverage.  New programs of financial support, at both the federal and state levels, should help these agencies perform such tasks.

10. Enhance Federal Financial Support for Mental Health/Substance Abuse Services 

to Native American Foster Children and Their Families 
Title IV-E of the Social Security Act is an open-ended entitlement program that provides federal reimbursement to States for foster care maintenance and other costs related to abused and 

neglected children in placement.  Children whose foster placements receive IV-E support are also automatically eligible for Medicaid services.  However, under current federal law, Indian tribes are not eligible to directly receive federal IV-E funding that can help cover their costs of foster care for Native American children.  For these costs and other child and family support services, tribes have had to rely upon very limited Federal Bureau of Indian Affairs child welfare program financial assistance.  A change in federal law that provides direct IV-E funding to tribes would help provide enhanced casework services within tribal foster care programs and make more available other moneys that could be more effectively used to identify and address the mental health and substance abuse needs of Native American foster children and their families.



Research and Information Sharing Priorities

11. Conduct New Research 
 Federal funds should be used to conduct clinical trials that rigorously test whether clinical interventions and models of service delivery improve mental health outcomes and reduce substance abuse for youth in foster care.
12. Study Service Delivery Barriers  
The National Research Council (National Academy of Sciences) should be commissioned to study and report on how to improve mental health outcomes and reduce substance abuse for youth in foster care.  This should examine which early intervention and treatment services and support programs provide rigorous evidence that they can effectively improve foster children’s health, mental health, and educational status while also reducing rates of developmental delays and substance abuse.  It should identify programs that facilitate these children’s access to needed services and supports, explore their unmet needs, address barriers to their obtaining needed services and supports, and identify the potential cost savings of implementing effective early intervention and treatment and support programs.  Among specific barriers studied should be lack 

of available effective services and supports, shortages of providers serving these children and their families, inadequate provider compensation rates, and mental health and substance abuse service limits imposed by managed care programs.  

State data should also be gathered on children in foster care and juvenile justice facilities lacking a mental health and substance abuse screening and comprehensive assessment/ evaluation, types of care they need but are not receiving, reasons for delays in or not providing care, and how lack of care affects youth outcomes.  The study should also examine, and make recommendations concerning, the impact on enhanced mental health and substance abuse assessment/evaluation and follow-up care to foster children resulting from the Children’s Bureau, 

U.S. Department of Health and Human Services, focus on foster children’s well-being through their State Child and Family Service Review process.  

The report should also outline a plan to develop and test new, effective early intervention and treatment services and support programs and to disseminate those programs to ensure children have access to them ( in order to dramatically improve foster children’s mental health and reduce rates of substance abuse and juvenile delinquency.
13. Use Data to Improve Outcomes 
States should be given federal financial incentives to collect and report local and state data on children who have received an initial mental health and substance abuse screening within 24 hours 

of placement in foster care or juvenile justice facilities. To make this data highly useful, it should either be part of, or able to be readily linked to, the state’s child welfare administrative data set on a case-by-case basis.
14. Disseminate Knowledge on Best Practices 
 Information should be collected, developed, and disseminated that describes best practices used for referring and otherwise addressing the needs of children in the child welfare and juvenile justice systems, and their families, through delivery of prompt mental health and substance abuse screening, comprehensive assessment/evaluation, and treatment services and supports.
Work Group Suggestions For Specific Federal Legislation 

That Can Help Achieve These Goals 

The following Federal laws can help accomplish the above goals:

a) Child Abuse Prevention and Treatment Act  
In reauthorizing this legislation (42 U.S.C. §5101 et seq.), specific provisions, such as those contained in H.R. 5601 and S. 2998 in the 107th Congress, should strongly promote improvements to help meet mental health and substance abuse needs of abused and neglected children.  These should include: information collection and dissemination on best practices in addressing mental health and substance abuse needs of maltreated children; technical assistance on linking child protective service (CPS) agencies with mental health and substance abuse service providers; training grants to help enhance such linkages and delivery of mental health and substance abuse services; demonstration projects to provide model approaches for mental health and substance abuse evaluations of abused/neglected children; and encouragement of State efforts to promote partnerships between CPS and mental health and substance abuse programs.
b) Promoting Safe and Stable Families Act  
Fully funding this Act (last amended in 2002 by P.L. 107-133), and targeting support for the mental health and substance abuse needs of foster children and their families, is essential to help improve prompt mental health and substance abuse screening, comprehensive assessment/evaluation, and treatment services and supports.
c) Individuals with Disabilities Education Act  
This Act (last amended in 1997 by P.L. 105-17), when next reauthorized, should include provisions specifically on children in foster care and juvenile justice facilities.  Those provisions 

should require collaboration between the local education agency and the child welfare and juvenile justice systems and, where a child may need mental health and substance abuse services and supports, collaboration with the mental health and substance abuse systems.  The Act should help assure that infants and toddlers who enter foster care are automatically eligible for, and promptly receive, an evaluation and an Individualized Family Service Plan under the Act’s Early Intervention 

Program.  The Act should support an expansion for school-based mental health and substance abuse services and support to aid school-age foster children in receiving screening, comprehensive assessment/evaluation, and treatment services and supports.  The Act should also 

clarify the legality of information exchange between local education agencies, child welfare agencies, and mental health and substance abuse providers.

d)  Juvenile Justice and Delinquency Prevention Act  
The JJDPA reauthorization was passed by the 107th Congress and signed into law by the President on November 2, 2002 (P.L 107-273).  Mental health services for juveniles are a new focus within state juvenile justice formula grants.  The law also establishes new requirements for state formula grants related to youth transitioning from child welfare to juvenile justice agency care, or where their juvenile placements and services are funded through the Federal child welfare program.  Under the law, states are also now required to develop a plan for providing mental health services to youth in the juvenile justice system, including information on how these plans are being implemented and how services will be targeted to juveniles in the greatest need.  States are also encouraged to use grant funding for programs that provide treatment to juvenile offenders who are victims of child abuse or neglect, and to their families.  The Act’s Juvenile Accountability Incentive Block Grant program purposes have been expanded significantly to provide additional services and treatment for troubled youth, including promotion of mental health and substance abuse screening and treatment.  We encourage Congress to carefully monitor implementation of all these important new provisions.
e) Temporary Assistance for Needy Families (TANF)  
This program, when reauthorized by Congress, should permit states to use TANF funds for the development of a family self-sufficiency plan that includes screening, comprehensive assessment/evaluation, and the delivery of treatment services and supports to children and their families that addresses barriers to employment such as mental health, substance abuse, physical disabilities, learning disabilities, and caring for a child with a disability.  Existing and future TANF rules and regulations should be reviewed and amended to allow states flexibility to adequately address all these barriers to employment so families can be moved toward self-sufficiency.  We encourage the Congress to reauthorize TANF early in the 108th Congress.
f) Foster Care Independence Act  
This Act (P.L. 106-169, Title I) should be amended to create a special category of authorized funds for mental health and substance abuse screening, assessment/evaluation, and treatment of youth who are making the transition from foster care to adult self-sufficiency.  

States should be encouraged, through added federal incentives (such as a higher federal share of Medicaid support) to exercise the option of extending Medicaid coverage to youth who have transitioned out of the foster care system.
g) The proposed Child Protection/Alcohol and Drug Partnership Act 
This bill (S. 484/H.R. 1909, 107th Congress), if enacted, would promote safety and permanency for children by providing $1.9 billion over five years to state child welfare and substance abuse agencies that jointly develop and increase substance abuse treatment services, establish appropriate screening and assessment tools, and improve strategies to aid children and parents who come to the attention of the child welfare system in need of treatment.  A comprehensive definition of services to be provided under this bill for children and their families should be broadened to include, but not be limited to, mental health care and services for youth in the juvenile justice system.

h) The proposed Social Services Block Grant Restoration Act 
This bill (S. 501/H.R. 956, 107th Congress), either as a separate piece of legislation or as part of TANF reauthorization, would restore funding for this critical federal grant program by over $2 billion a year.  Most states use these grants, in part, to provide services to children in foster care and their families, including mental health and substance abuse screening, assessment/evaluation, and treatment services.
i) The proposed Act to Leave No Child Behind 
This bill (S. 940/H.R. 1990, 107th Congress) would, in addition to the provisions of g) and h) above, provide grants to state agencies for development or expansion of services to address the mental health and developmental needs of children in foster care.

j) 
The proposed Indian and Alaska Native Foster Care and Adoption Services Amendments of 2001 

This bill (S. 550, 107th Congress) would amend part E of title IV of the Social Security Act to provide equitable access for foster care and adoption services for Indian children in tribal areas.  Its passage would help tribal foster care caseworkers better address mental health and substance abuse screening, assessment/evaluation, and treatment services.
k)
Mental Health Services Appropriations  
Appropriations should be increased for the Mental Health Services Block Grant, Comprehensive Community Mental Health Services for Children and Their Families Program, Youth Violence Prevention Programs, Elementary and Secondary School Counseling Program, and Improving Mental Health and Child Welfare Services Integration Program ( so that delivery of mental heath services to children and their families will be considerably improved and increased.

Action by State Legislatures and Governors is Vital to Accomplishing these Goals

State legislation, modeled on many of the Federal laws listed above, is critically needed to better assure improved access to mental health and substance abuse services for children and 

youth in foster care and their families.  It is also critically needed to enhance mental health outcomes and reduce substance abuse for children and youth in foster care, as well as for their families.

Even without new legislation, state governors can direct special attention to the policy issues discussed above.  The following are areas where state legislatures and governors should enhance their focus:

· Promoting improvements to help meet mental health and substance abuse needs of abused and neglected children, including better linkages of child protective services (CPS), foster care, mental health, and substance abuse agencies, programs, and personnel

· Targeting new funds for supporting the mental health and substance abuse needs of foster children and their families, including money for screening, comprehensive assessment/evaluation, and treatment services and supports

· Requiring local education agencies to collaborate with child welfare, juvenile justice, mental health, and substance abuse agencies in the development of individualized plans for children who are in foster care or other residential settings, and eliminating barriers to that collaboration

· Assuring that juvenile justice agencies have plans for providing mental health and substance abuse services to youth in the juvenile justice system

· Developing, in public assistance programs, individualized family self-sufficiency plans that address the mental health, substance abuse, and other disability-related problems of a family that may impose barriers to parental employment

· Creating programs that provide mental health and substance abuse services and supports to youth making the transition from foster care to adult self-sufficiency.

· Mandating new formal partnerships between child welfare, mental health, and substance abuse agencies that will better aid children in the foster care system and their families  

